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Konorsble raul T, Holt
County Attorney, Travis County
Austin, Texas

Dear Sir; Opinion No. 0-8578
m:lhwuaew=

»7 of votes by
ay have his name

we hava - - - y 3 for an opinioen,
whieh reads;

tee of Travis lqunty lar meeting
s 1940, pasged a reselution provid-
tionx ponty and Precimet

s Tor offide should be by a majority
and 8 Committwe slso passed a resdolu-
at sald medting providing that the name
didate should be placed on the affi-
the primary elections to be held
Tarty of Travis County in the
ye 4 not riled his ap lieation
with the County Chairman and paid asses s~
ment as pr iﬂod in arts. 3113 and 3116. Revised
Statutes 1928,

#0n the ballot voted oan July 27, 1840, the
name of the only e¢andidate who filed his appli-
cation with the County Chalirman and paid the
assessment levied by the County Exeoutive Com~
mittee appeared on the bvallot. 4his candidate
falled to receive a majority of all the votes
cast. There were a number of write-in ocandidates
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for the office and the question is now whether
the write-in candidate who received the highest
number of write-~in votes is entitled to have his
nage printed on the offieizl vallot for the pri-
mery el¢otion to be held on sugust R4, 1940, end
T resyectfully request a ruling from you &8 to
whather tke highest write-in o6andidate is en-
titled to have his neme printed opn the official
ballot for the run-off primary to be held on
August 24, 1940,.% |

It is clear from the faots set cut in your letter
quoted eabove that it will be necesgary to huve & second pri-
mary eleation to select the democratiec nomines for the office
4n gquestion, aince {l) the Travis County Executive Committee
has provided by proper resslution, asz eontemplated by Article
3108, R. C. &,, that nominations for county and precinst of-
ficers shall be by & mujority vote, and (2} no candidate for
this office recoived a majority of the votes cast at the
first primary.

ATticle 3113, Revised (ivil SBtatutes of Texas, 1925,
provides in part:

nany person desiring hls name to appesar on
the officizl ballot for the guneral primary,
as a candidate for ths nomination for any offloe
%t be filled by the qualified voters of a county
or a portion thereof, or for oounty chalrman,
shall file with the csunty chalrman of the oounty of
his residence, not later then Saturdey before the
third monday in June preceding such primary, =
written reguest for his neme t0 be priated on such
official ballot , . "

It 1e to be noted that thia proviaion applies epsol-
rically to the "general primary®, and therefore is not con-
trolling as to the names which mey bs printed on the ballot
for the second primary, particularly when one or both of the
oapdidetes receiving the higheat number of votes at the firat
primary were write-in candidates whose names were not printed
on the ballot for the general or first primary.

Artiecle 3108, R, C. 8., provides that the county
executive comnittee shall estimate the ocost of holding the
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primery eleoctions and "shall apportion such cast among the
variouvs candidates for nomination for county and prec¢inct

offices, ., ," to be paild by them “on or borzre the Saturday
before the fourth Mondeay in June, . ."

Article 3118, %. C. 8., provides in part:

"o person's name shall be placed on the
ballot of a distrioct, county, or precinct office
who has not paid to the eounty executive commit-
tee the amount of the estimated expense of hold-
ing such primery apportioned to him by the eounty
executive committee a5 hereinbesfore provided.r

The cuestion presented ia your request resolves
itself to a construction of the last above gquoted statute
i. o. whether a candidate who would otherwise be qualifi
to have his name printed on the vallot for the seeond primary
by reason of having reoceived one of the two highest number of
votes in the first primary 1s disqualified by reason of the
fact thaet he 414 not pay his proportionate share of the pri-
mary expanses "on or before the Saturday before the fourth
Monday in June»,

It is significant to note that all of the above
quoted provisions of our pressnt elesction statutes found their
statutory origin in but slightly different form in the 80~
called Terrell eleotion law being House Bill No, 8, Chapter
11, aets of the yirst Called Session of the Z29th legislature,
1905, page 3B0 ot meq. Ihs firat sentence of the present Ar-
ticle 3116 above guoted was originally enaoctaed as the under-
scored portion of the following gquotation from Seetion 1lll of
the Terrell Xleotiom law, in the form and context as follows:

*, . » which subcommittee shall meat on ths
sescond Monday in July end make ui the of ficial
ballot for SUCH GENERAL FRIMARY 1n suoch sounty,
in accordanos with the certificates of the State
and distriet ohairman, and the request filed with
the county chairman, and plaoing the name of
candidates for nomination for State, distriet,
county and precinst offioces thereon in the order
determined by the eounty exeoutive committes as
herein provided; provided that the name of no
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Special note should be given to the feot that the
word *thereon" relates back to "such general primery”. It
is apparent, therefore, that irticle 3118 as it now appears
in our Statutes, originally referred only to the general
primary and not to the second or ruan-off primary.

Did subsequant legislatures and codifiers by sub~
stituting for the word "thereon" as used in Seetion 1lll of
the Terrell Xlestion Lew the word "ballot", theredy intend
to change the meaning of the statute so that it should refer
to both the general and the second primary, whereas in its
original enactment it referred only to the general primaryy
we think not.

It is likewise important to 4etermine whether the
phrase "hereinbefore provided," contained in both the above
quoted provision of the Terrell rlection Law and in art.
3116, supra, relates to the payment of the proportionate part
of the primary expenses by the candidate as provided by arti-
cle 3108, or whether it relates merely to the preceding phrase
in the same sentence, "apportioned to him», The latter eon~
struetion wes ad0ptea in a carefully reasoned opinion by
Assistant Attorney GQeneral R. M, Rowland, addressed to Mr.,

W. R. }MeClelland, dated July 5, 1910, .ifter quoting this
identicel provision from Seotlon 111 of the Terrell Election
law, the opinion reads;

»we think the phrase 'as hereinbefore pro-
vided' has the word ‘tapportioned', for its aate-
c¢adent, and not the word ‘paldt, and thet the
following rule lald down in £ Lewls' Southerland
on Statutory Construction, 560, 420 epplles:
‘Relative and qualifying words and phreses,
grammatically and legally, where no eontrary in-
tention appears, refer soiely to the last ante-
cedent . "
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Dy this reference to the statutory history of
Article 3116 and an apalysis of its grammatical struoture,
we reach the conclusion that this Article may not properly
be construed so as to preclude a candidate who has received
the reguisite number of votes in the first primary from hav-
ing his name pleced upon the ballot in the second primary by
reason of the fact that he falled to pay his proportionate
share of the primary expenses on or before the Saturday bde-
fore the fourth Monday in June as required by article 3108,
R. C. 8., ag a prereguisite to have his name printed on the
ballot for thbe first primary.

The conclusion arrived at by the foregoing analy-
g8is of the Statute is even more foreibly sustained by a ocon-
sideration of the general purposes and public policy intended
to be effectuated by our sleotion laws as indicated by the
following authoritiea, The rundamnntaltfurpose of all eleo-
tiona 1s to carry out the theory of Section 2 of article 1
of the Bill of Rights of the Texas Constitution which provides;

*All political power is inherent in the peo-
ple, and all fres governments are founded on their
authority, and instituted for their benefit, .

The purposs of our general and primary eleotion laws
is to guarantes and proteot the exercise of the free shoice of
the people in the seleotion of the offieials to govern them,
In constru our elsction statutas we must ever bear in mind
this underly purpose and sesk to effectuate it rather than
restrioct and trammel it by conatruction, ;s stated by Chief
Justice 7hillips in Gilmocre vas, Waples, et al,, 108 Tex, 167,
pe 173,

"It is the undoubted right of a political
party to meke hominations for the elective offi.
cers of the people., The Legislature has the
authority to preseribe reasonable methods %o be
exployed for the purposej but it does not pos-
sess the powers to absolutely grohibit any nomi-
nation being made, OSuych en attempt would consti-
tute en arbitrary interference with the liberty
of the peopls to frealy assooiate themselves for
the purpose of expressing such choice for their
elective offices as they might seleot and for
reasons they might see f£it,."
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That votes cast for a oandidate by writing in his
name are of equal dignity with those for a candidete whose
name was printed on the bullot at a genersl primary or gen-
eral eleotion cannot be doubted since the deocision of the
cases of Dunagan vs., Jones [Texarkana Ct, Civ. ipp. 1934),
7¢ S. W, (£4) £19, and ¢ hem vs. MeDermott, (El Paso
Ct. Civ. app. 1825} £77 S, W. 218, writ of error refused.

In Dunnagan vs, Jones the agreed statament of faots
stated in part: '

“irs. doy H., Dunnagan 4id not ocomply with
any of the provisions of the primary sleotion
law required of candidates in sald zrtmary 0leg-
tion law t0 enabls them to have their names print-
ed on the offielal ballot as candidates and did
not pay any portion of the expenses of holding
sald election,.”

Rowsver, the court held that ire., Dunnegan, having received
a majority of the valid votes cast at the general primery by
write-in was duly nominated.

In Cuuningham vs, MoDermott, the unsuceessful sandi-
date for the office of county and distriet clerk in the demo~
eratic primary, received a majority of the vetes by write-in
in the general eleotion. 7In dedlaring the velidity of the
election of the write-in oandldate at the general electlon,
the eourt stated:

"It cannot be said that because a osndiw
duete's neme did not appear on the offiesial ballot
that thersfore he tould not de legally elected,
if he was otherewise pot ineligible to hold the
office to which he aspired, for to 3o hold would
be, in erfect to say that a8 citizen of thls state
who uspired to office must either halp pay the
expenses of some party primary or must, within
thirty days after primary sleotioen day, deliver
to the Secretary of State an application signed
by the requirsd percentage of qualified voters in
his distriot who have aot partieipatsed 1s any party
primary.»
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thile write~in votes for candidates at the general
or first primary election are valid as declared by the sourt
in Cunninghan vs. ;jehermott and Dunnagan vs., Jones, supre,
such ls pot true of the run~off primary. The San sintonlo
Court of 2ivil .ppesals in Cunninzham sgainst queen, 98 S. ¥%.
(£d) 7¢3 st p., 800, declared:

"Before a person is entitled to be voted for
for an offlce In the run-off primary, he must
have been one of the two high candidates at the
first primary. If this were not true, it is very
iikely that neither candidate would receive a
mejority. If voters were left free to write in
the name of any person they might choose in the
run-off primary, there could very easily, and
probably would, not bLe a majority for any candi-
date in the second primary, and thus the require-
ments of the law, thsat before a oandidate can be-
come a party nomineo he npust have received a
majority of the votes, would prevent the partiy
from making e nomination,.*

The rules lald down by the foregoing court decisions
are in accordance with the former opinions of this dspartment
on the subject.

In a letter opinion d4ated sugust 19, 1832, addressed
to ¥r. Boly Tindel, written by issistant asttornsy Ceneral
Gaynor Kendsall, a{poaring at p. 860 of Vol, 337 of the Asttor~
ney Generalts letter (pinions, it was stated;

T. o o Since there 1g no statutory prohibi-
tion expressly inhibviting the practice, & voler
in the general primary may sorateh the name or
names of candidates appearing on the official
ballot for such primary, and may write in the
name of another prerson, and that such ballot must
be sounted in returns made showing the votes cast
for all candidates including those whose names
woere written in by the voters,

*3uch ie not the prineiple of the run-off
primery. 3Since the purpose of such election is
to prevent the msking of a minority nomipstion
there must be a limitetion upon the cholece of &
voter or else the process of voting in the run~
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off primary would be an empty gesture, and the
result of the second elestion might easily be
practically the same as that of the first pri-
mary and the process might be carried to infinity
without arriving at & nmajority nomination.%

In letter opinion addressed to Honorable Hugh L.
small written by aissistant ittorney General Gaynor Xendall
on June 29, 1934, p. 440, Vol, 357, Attorney general’s Letter
Opinions, the roilowing question was propounded:

*If the voters write in e name for county
comuissioner or other county official in the
July primary, who has not filed his applicetion
according t law nor peld his fee, shall the
executive committee count and consider said wotesm

In answer to this question the opinion declared:

"In reply to the above you are advised that
this department has held several times that in
the first or general primary election it is per-
missible for voters to write in the name of a
person whose name does not appesr on the official
ballot a8 & candidate for nomination for any
offioce, and who has not paid any assesaments to
the county executive committee.®

To the same effect is opinmlion written by Pirst is-
sistant Attorney General Scott Galnes to ¥r, W, L. Steed on
august 3, 1936, p. 978 of Vol, 372 of Attorney General's
Letter Opinioms, whieh reads in part as follows:

v, . . %nis aepartment has held thzst voters
had the right to write the name of & person whose
name does not appear on the offieial ballot for
eny given offiee and that such vote must be count-
ed and return made thereon. 4+he department has
further held that sucth & person 1f he zmecured
enough votes to entitle hls name to be plased on
the ballot for a run-off primary, would be entitled
to have his name printed on the official ballot
for such run-off primary, provided that such per-
son shall have camplied with the reguirement of
the statutes pertaining to the filing of expense
aocounts as reguired by ths statute.w
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The precise question presented by your lnquiry was
before this department snd answered by letter opinicn written
by Asslistant Attorney general R. X. Gray to Honorsble C, Burtt
Potter, Cocunty Attorney, Sesn Patrleio County on June 23, 1938,
Pe 151°0f Vol. 382 of the attorney Genvral's Letbter Qpinions.
One of the guastions [rasented in that opinion wes:

“rhe ssoond queedion 18 whether if s write-
in ¢andidate shoull de in the run~off, the come
mittee 18 conmpelled to print his nems on the
ballot whars Le has not ecmplied with the re-
guirexents for the primary as above mentioned
and was not saseased as a resuls,”

In anawey to this question the opinion reads;

"Ta Teply to your sesond quostion, the lsw
prescribes that a county executive ccumittee shall
net plase upon the bvallet the aame of any porson
having filed his name unises said ocandidates shell
pay such fees as sassssed by such committice,
Therefors, if a person having his nane writtem in
on & ballot in the first primsry, then before it
should be acoepted and placed on the bellot for
the seacnd primary eleeticon, the exegutive gommite
toe would heve the right to assesr him such fees
as they deer to be reasonsable or to auvess such
feas ag presoribed by tha law,”

while the statutes fall to make express provision
for the paymernt of feosz by a candidste whose name anpears on
the official bellot for the first time in the seocnd, or run-
off rimary, we helieve that i¢ is withir the powsr end dis-
oretion ¢of the <Gounty demosretlc sregutive committee t0 pre~
soribe 2 reazscnable fee Lo be puid by 2 candidate whose name
is to be printed on the second prl-ary bhallet amd who has
not paid any feo prior to the first prlmary as yreaocribed by
Artiole 3108, Re Co B¢ Hr. Justliee Hewkins in Besne vs,
waples, 1068 Tex. 140, 187 3. W. 191, deqlered:

»In the shsenos of constitutional or statu-
tory restriotions upon their duties and powers,
the duly existing uuthorities of & political
porty, suchk as state and county exeocutiv: comnit-
teoes, in scoordanco with perty usege, may make and
eafores all sesasonadie Teogulations reluting to
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nominations within suech party, including reason-
able sasessmente sgainst any and all candidates
for such nominations.”

In accordance with the foregoing suthorities, it
is our opinion that under the faots set forth in your letter,
the highest write~in candidate is entitled toc have his nawe
printed on the offiocial ballot for the run-off primary to
bes held on august 24, 194C, and that the Travis County pemo-
eratic Executive Committee may require such candidate to pay
such reasopable fee as they may determins necessary to defray
his proportionate share of the expenses of conducting the

primary eleotions.
Yours very truly
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